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In 1986, the General Assembly enacted the Colorado Premises Liability Act (“CPLA”).
  The adoption of the CPLA was a reaction to the Colorado Supreme Court’s decision in Mile High Fence v. Radovitch
 which sought to eliminate the common law classification of invitee, licensee and trespasser in favor of a reasonable landowner type of standard. While the statute has undergone some significant changes (including being declared unconstitutional in 1989
 and subsequently amended by the General Assembly in 1990
), a flurry of change and controversy has surfaced in the three plus years since the Court of Appeals decided Vigil v. Franklin
.  Vigil served as the basis for striking negligence defenses in a premises liability case.  This practice was challenged in Martin v. Union Pacific
 and the Court of Appeals upheld the decision to strike the negligence defenses of comparative negligence and pro-rata liability.  Finally, in reaction to the Vigil decision, the General Assembly changed the CPLA to specifically include the comparative negligence, pro-rata liability and assumption of risk statutory defenses.
  
So where does that leave us?  When do you apply the post Vigil standard or the new statutory scheme?  This article examines the state of premises liability in Colorado before, during and after the April 2006 amendment of the CPLA. 
Background

In the beginning – as they say – Colorado subscribed to the common law approach to premises liability that imposed differing duties on landowners depending on the status of the person injured on their land.  Traditionally, three categories existed with regard to the status of one on another’s land, they were either a trespasser, licensee or invitee.
   A landowner had no duty to make his land safe for trespassers, thus, was not liable to a trespasser unless he acted intentionally or set a trap.
 In the case of a licensee, the landowner had a duty to warn of known dangers that posed an unreasonable risk of harm to the licensee.
 A invitee was afforded the highest level of protection in that a landowner had a duty to maintain the property in a reasonably safe condition, inspect for dangerous conditions and either warn the invitee or repair the dangerous condition.
 
In 1971, the Colorado Supreme Court rejected the common law scheme in favor of a “reasonable landowner” analysis.
  The court supported the change by stating that while the status of the person on the land is a factor in determining liability, it is not conclusive.

The General Assembly disfavored the “reasonable landowner” approach as they believed it produced uncertain and inequitable results.  In 1986 they enacted the CPLA which was loosely based on the common law scheme.  However after only two years of operation the Colorado Supreme Court overruled the CPLA determining it denied claimants equal protection under the law.
  The court came to this conclusion by determining that a licensee was afforded more protection under the statute than an invitee.  Therefore, in the Court’s opinion, an inverted hierarchy existed that bore no rational relationship to the governmental interest asserted.

Responding quickly, the General Assembly overhauled the CPLA and passed a new version in 1990.
  The 1990 version was altered to guarantee that an invitee could recover where a licensee could recover and both an invitee and licensee could recover where a trespasser could recover thus addressing the improper hierarchy issues previously experienced.

The 1990 CPLA

From 1990 to 2006 the CPLA remained substantively unchanged.  The stated purpose of the CPLA is to “protect landowners for liability in some circumstances when they were not protected at common law and to define the instances when liability will be imposed in the manner most consistent with the policies [set forth in the CPLA].”
  The CPLA also aims to, “promote private property rights and commercial enterprise” and “foster the availability and affordability of insurance.”
  

The definition of landowner is expansive.  Colorado case law defines a landowner as any person in possession of real property or legally conducting an activity on the property or legally creating a condition on the property.
  Holding title is not dispositive in determining whether someone is a landowner.
  So long as a landowner retains possession of its property, it cannot delegate the duties imposed on it by the CPLA.
  In one instance, a contractor who had legal responsibility for the activities on a property was considered a landowner even though it was not legally his property.
  

The CPLA is the exclusive remedy for injured parties who claim the injury occurred while on the land of another.
  The injury may occur because of a condition of the property, activities conducted on the property or the circumstances existing on the property.

While the CPLA expressly states that it is not reinstating the common law status categories, the three main classifications are included in the CPLA.  Thus, a claimant is a trespasser, licensee or invitee.
  A judge determines the status of the claimant.

An “invitee” means one who enters the land of another to transact business in which the parties are mutually interested or who enters or remains on such land in response to the landowner’s express or implied representation to the public that they are requested, expected, or intended to enter or remain.
  An invitee may recover damages for a landowner’s unreasonable failure to use reasonable care to protect against dangers of which he actually knew or should have known.
  If the land is classified for tax purposes as agricultural or vacant, and invitee may only recover damages caused by a landowner’s unreasonable failure to use reasonable care to protect against dangers of which he actually knew.

A licensee is one who enters or remains on the land of another for the licensee’s own convenience or to advance his own interests, pursuant to the land owner’s permission or consent.
  A licensee may recover from a landowner’s property if the injury is caused by either the landowner’s failure to exercise reasonable care with respect to dangers created by the landowner of which the landowner had actual knowledge, or unreasonable failure to warn of dangers which are not ordinarily present on the property of the type involved and of which the landowner actually knew.

A trespasser is a person who enters or remains on the land of another without the landowner’s consent.
  A trespasser can only recover for injuries sustained on the land of another only if the damages were willfully or deliberately caused by the landowner.

The CPLA was enjoyed wide use unaltered for nearly fourteen years.  However, the November 30, 2004 Supreme Court case, Vigil v. Franklin
, would significantly alter this area of law.
Vigil

In Vigil
, the court considered whether common law duties, specifically the open and obvious danger doctrine, survived the enactment of the CPLA.  In doing so, the court necessarily considered all common law defenses related to a landowner's duties to those upon his land.  
The plaintiff, Vigil, was a 36-year old mildly retarded man who was working with a crew at the defendants’ home removing weeds and conducting various manual labor tasks.  The afternoon of the accident, Vigil began joking with the other members of the crew that someone should jump into the defendants’ above ground pool.  When no one responded, Vigil climbed up the latter to the pool and jumped in hitting his head on the bottom and fracturing his sixth and seventh cervical vertebra.  The accident rendered him a permanent quadriplegic.  

After the accident, Vigil sued the defendants asserting a premises liability claim pursuant to the CPLA.  The trial court granted summary judgment in favor of the defendants and the Court of Appeals affirmed stating that the defendants had no duty to warn Vigil of the open and obvious danger associated with diving into the above ground pool.
On appeal, the Supreme Court reversed and remanded holding that as a matter of first impression, the CPLA preempted common law duties owed by property owners to those on their property; that the statute also abrogated common law defenses to such duties; and the open and obvious danger defense did not survive enactment of the CPLA.  Specifically the court stated, “the express, unambiguous language of the [CPLA] evidences the General Assembly’s intent to establish a comprehensive and exclusive specification of the duties landowners owe to those injured on their property,” Vigil, 103 P.3d at 323, which “leaves no room for application of common law tort duties.” Id. at 328. Thus, “[w]hile a landowner may argue that he owes no duty to an injured plaintiff, he may do so only pursuant to the defenses set forth in the statute.” Id. at 331.  With that decision, the predominant thought that common law defenses applied to premises liability claims was abolished.
Post Vigil 
After the Vigil decision was announced, Colorado courts were unsure of the Vigil ruling and numerous conflicting rulings were made.  In some instance judges were striking all defenses not contained in the CPLA and in others some judges were summarily denying similar motion to strike.
  Uncertainty abound, the General Assembly stepped in and amended the CPLA to include the statutory defenses of pro-rata liability, comparative negligence and assumption of risk.
  The change became effective April 5, 2006

Now the question became, how should the cases that accrued before the statutory change became effective be treated with regard to landowner defenses.
Martin

In Martin, plaintiffs, initially brought a negligence action against Union Pacific for injuries Melissa Martin sustained when she was struck by a Union Pacific train while stalled on a track owned and operated by the rail road.
  Specifically, Martin was on her way to school after getting coffee with her then boyfriend Vincent Veruchi.  Veruchi was following directly behind Martin in his own vehicle.  Martin entered a rail road crossing while the train was approaching just before the lights began flashing and the automatic gate began to come down.  On the track, Martin’s car stalled and the automatic gate hit Martin’s car.  Martin was unable to restart the car and did not get out of the car before the train crashed into it.  The jury agreed with the plaintiffs and found that the train should have applied the brakes as soon as they saw Martin because she was either on the tracks or so close to the tracks that the train personnel could not have know whether the train would strike the car.  Union Pacific argued that the train would not have hit Martin but for the fact that Veruchi pushed Martin’s car into the path of the train in an attempt to push her car past the crossing immediately before impact.  The jury awarded plaintiffs $11,627,834 in damages.


The Martin decision is remarkable for a number of reasons – and not just the size of the verdict.  Notably, the plaintiffs intended the action to be a negligence action and vigorously fought Union Pacific’s attempts to reframe the case as premises liability case.  When the court ordered that the case was indeed to be litigated as a premises liability action, plaintiffs filed a motion to strike Union Pacific’s negligence defenses of comparative negligence and pro-rata liability based on the Vigil decision.  Pursuant to the reasoning in Vigil and with the support of a couple of supporting district court orders, the judge granted the motion and stuck the applicable defenses.  This ruling greatly affected the outcome of the trial as neither Martin nor Veruchi’s name appeared on the jury charge and no liability was assigned to either one.  

On September 20, 2007 the Colorado Court of Appeals affirmed the trial court’s determination after an extensive analysis of Vigil, the CPLA and the legislative amendment of the same.  With regard to Vigil, the court determined that because the case was limited to the abrogation of common law defenses and did not address the statutory defenses of 13-21-111 and 13-21-11.5, Vigil did not apply.  Instead, the court relied on the interpretation of the 2006 legislative amendment reasoning, “we do not consider legislative history of the 1990 version because the General Assembly has indicated its intent concerning that version by adding language in 2006…”
  The court began its analysis with the rebuttable presumption that when the General Assembly amends as statute, an intent to change the statute is presumed.


There are two ways of interpreting an amendment of a bill.  It can mean that the General Assembly intended to change the statue, thus abolishing the old law.
  Or, the amendment may be a clarification of the current statue wherein the General Assembly is advancing the legislation.
  This is significant with regard to the CPLA because the difference between a change and a clarification was the difference as to the applicability of contributory negligence, assumption of risk and pro-rata liability as they relate to premises liability actions. 

After examining the history of the 2006 amendment – including testimony given before the General Assembly when the amendment was being debated – the court determined that the presumption in favor of change had not been rebutted.  Consequently, defendants to actions that accrued before April 5, 2006 were prohibited from asserting both common law and the statutory defenses previously mentioned.
  Cases accruing after the effective date of the statute would be able to assert the statutory defenses.
Conclusion 

Not yet four months since the Martin decision and its effects have been far reaching.  Plaintiffs’ attorneys have recognized the strategic advantage that existed in having a case pre-amendment as opposed to post-amendment.  However, to their dismay, they discovered that some district courts have chosen not to follow the Martin decision.  Martin, is currently on petition for certiorari and members of both sides of the bar are most certainly anticipating the outcome.  At this time, those who have pre-amendment premises cases should carefully read Martin and attempt to strike any defenses not enumerated in the prior version of the CPLA and watch out for the evolution of the CPLA.
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